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RECIPROCAL LEGISLATION 

THE general backwardness of the United States, and even 
of most of the individual states of the Union, in social 
legislation, as compared with the leading federal states 
of the world and notably with the nations of western Europe, is 
a matter of frequent comment. The real reasons are difficult 
to explain to our European critics, nor are they always fully 
understood by American sociologists. They are not found in 
lower standards of industrial organization nor in the lack of 
similar social problems nor in the absence of humanitarian 
ideals. Abroad it is sometimes said that our abundant material 
resources, our haste to get rich and our enormous social surplus 
have rendered us indifferent to the waste of human life, and 
have left our governments in the hands of those impotent to 
devise the larger social policies of modern European statesman- 
ship and to direct the economic development of our legal insti- 
tutions. These are, however, surface indications. The roots of 
our difficulty in dealing effectively and constructively with our 
social problems in their rapidly growing complexity strike much 
deeper into the history and structure of our American democ- 
racies. The circumstances under which many of our settlers 
came to these shores and the conditions under which they did 
the pioneer work of subjugating this great continent tended to 
make them and their offspring for generations self-reliant indi- 
vidualists, distrustful alike of all governmental regulation and of 
all cooperative social undertakings. 1 

Each of the thirteen original states guarded most jealously its 
separate powers; and the national Constitution was from the 
start a compromise, in which a minimum of initiative and con- 
trol in matters affecting the person and the daily social and 
industrial life of the citizen was given to the federal government. 
It was inevitable that this policy should react unfavorably on 
the states just as soon as the simpler agricultural pursuits of the 

'See Seager, Social Insurance (New York, 1910), chap, i, "The Common 
Welfare." 
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early days gave place to manufacturing and commercial pur- 
suits which transcended state boundaries. While the business 
of the country tended to become national or even international 
in scope and the industrial and commercial agencies grew in 
power, our legislative organs failed to develop any corres- 
ponding efficiency and the law became relatively weaker. This 
is just the reverse of a normal and desirable public polity ; and 
even a partial adjustment to the new situation has been effected 
only through legal fictions that have strained, at times, our 
constitutions, undermined our respect for law and made busi- 
ness enterprise in this country indifferent or antagonistic to law 
and to public rights to an extent that long ago caused Euro- 
peans to marvel. The attempt to find ways and means to 
establish effective governmental control and to protect public 
rights in private business, national in scope, has been the chief 
task of American politics, both state and national, during the 
past decade. Whether this attempt will result in fundamental 
changes in the character of the federal government, in the 
direction of greater centralization of police powers ; or whether 
by cooperative action, through uniform legislation in competing 
states, the individual states will be able so to solve the pending 
problems as to retain supreme control over all the matters 
originally reserved for state action — these are still unsettled 
questions of great moment. 

There is a noticeable tendency, not only among reformers 
but also among the largest business enterprises in the country, 
to seek federal legislation in order to avoid the inconveniences 
of adjusting business affairs to the mandates of many state 
legislatures. The social reformer finds it a difficult task to get 
his measures before forty-six state and several more territorial 
legislative bodies ; and he usually thinks that his ends will not 
be accomplished, or, at least, that some of his purposes will fail 
to obtain practical realization, unless he has the assent of all 
these legislative bodies. He realizes that a low standard in one 
state usually makes it more difficult to secure a higher standard 
in another. A corporation or business enterprise, in like man- 
ner, if it must subject itself at all to restrictive legislation, will 
often express a preference for a federal law ; because such a law 
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will bear equally on all competitors, will presumably be enforced 
impartially, and will probably be more simple, more direct and 
better adapted to accomplish the end in view than the enactments 
of the separate state legislatures. Moreover, any proposed fed- 
eral legislation receives greater publicity than any bill introduced 
into a state legislature, and there is better opportunity for the 
presentation of objections. If the great corporations which 
conduct extensive interstate business must watch proposed leg- 
islation and be prepared to defend their interests, it is natural 
that they should prefer to concentrate their efforts and to deal 
exclusively with the Congress at Washington rather than with a 
large number of legislative bodies. Many instances could be 
cited where in recent years the representatives of large business 
and commercial interests have expressed publicly a desire for 
national legislation on subjects which, under the present inter- 
pretation of our federal Constitution, fall primarily if not exclu- 
sively within the domain of state action. 

An interesting movement in the opposite direction is found 
in the effort to secure uniform state legislation upon matters of 
national interest — a movement which started with the sugges- 
tions made by the American Bar Association over twenty years 
ago and which has resulted in the appointment of commissioners 
from nearly all of the states, meeting together annually for the 
purpose of discussing drafts of bills to be presented in their 
respective state legislatures. Some progress has been made, 
and a great deal of painstaking work has been done by able 
lawyers. The results that have been secured in the enactment 
of laws dealing with negotiable instruments, uniform bills of 
lading etc. and the promise of still greater results along similar 
lines are encouraging. With the single exception of the subject 
of marriage and divorce, the state commissioners on uniform 
laws have, for obvious reasons, dealt with subjects upon which 
there is little controversy. Social legislation, concerning which 
there is always a very great difference of opinion, has not 
appeared to them a promising field of effort. The recent action 
of the commissioners, however, at their annual conference in 
Detroit in August, 1909, when they appointed a committee 
on child labor to report a uniform statute on that subject, indi- 
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cates their willingness to try their present method in the field 
of social legislation ; but the failure of twenty years' discussion 
and effort to bring about any appreciable progress towards 
uniform legislation regarding marriage and divorce seems to 
indicate that the machinery and methods at the disposal of 
the commissioners on uniform laws will at best yield very slow 
and meager results in industrial legislation. Either we must 
face a definite and irresistible tendency towards the increase of 
the powers of the federal government and towards the larger 
use of all of the powers it now possesses over subjects of legis- 
lation which it has heretofore ignored or dealt with very cau- 
tiously, or we must find some additional method of securing 
greater uniformity in state legislation. 

It has been assumed in discussions on uniform legislation that 
the assent of all forty-six states must needs be had before prac- 
tical uniformity can be secured. This assumption may well be 
questioned in the light of recent studies and investigations of 
the economic conditions underlying American industrial devel- 
opment. With the growth of trusts and corporations, it is true 
that an increasing percentage of the business of the country is 
directly carried on by persons engaged in interstate commerce 
and subject to all the conditions of interstate competition ; but 
it is likewise true that there are few industries whose location is 
not pretty conclusively determined by either transportation 
facilities, access to raw materials, climatic advantages or a speci- 
ally trained and skilled labor force ; and it is equally true, as 
regards the most important industries, that these favoring con- 
ditions are to be found within very definite geographical areas 
not coextensive with the political boundaries of the entire United 
States. 

The economist who seeks to understand the practical work- 
ings of American business finds it necessary to study the indus- 
tries separately, or in groups of establishments conducting the 
same industry. These can be plotted in definite industrial 
areas, which do not coincide with the political areas defined by 
state boundaries. It is thus possible to carve out a number of 
industrial states, each made up of parts of several political 
states of the Union, in which a given industry is found to play 
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an important part. If, for example, we study the glass industry, 
we find that it plays an important part in the business of the 
people in only five states and a minor r61e in perhaps three 
other states, so that our glass state extends over only a rela- 
tively small part of the area of the United States. In like 
manner, the business of cotton manufacturing might well be 
plotted in two industrial areas, one made up of the contiguous 
territory of four or five southern states, and the other of three 
or four New England states together with one or two middle 
states, both areas having interesting relations in the matter of 
interstate competition. In either of these instances, uniform 
legislation affecting the interests of the industry in question 
could be worked out scientifically after a careful investigation 
of conditions within a comparatively small number of states, 
and it would not be necessary to consider the different economic 
conditions and the widely varying opinions to be found in the 
other states of the Union. It is accordingly a fair question 
whether a method of securing legislation that would enable 
all parties interested to concentrate their attention upon con- 
ditions within such restricted areas would not be productive of 
greater and more equitable results than a discussion of the same 
questions by the representatives of the whole people, even if 
the federal government had, or were given, power to deal with 
the questions at issue. 

The method here suggested might well be tested in dealing 
with the question of child labor. At the fourth annual meeting 
of the National Child Labor Committee, held in Atlanta, Georgia, 
in January, 1908, the present writer proposed that that organi- 
zation should try the experiment of seeking from states within 
definite industrial areas, comprising the chief industries which 
employed child labor, concurrent or reciprocal legislation, con- 
tingent in its operation upon similar action by all of the states 
in particular industrial groups. This was proposed to the com- 
mittee as a tentative working program. It was pointed out, on 
the one hand, that if such reciprocal legislation could be 
secured it would control or restrict child labor more effectively 
than wholly independent and possibly varying legislation in the 
separate states ; and, on the other hand, that such concurrent 
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state legislation would not be open to the objections so strongly 
urged against the proposed national legislation, which sought to 
prohibit the transportation in interstate commerce of goods 
made by child labor, just as the importation of goods made by 
convict labor is prohibited in the existing tariff laws. 1 

There are now in existence many national organizations of 
similar character and scope to the National Child Labor Com- 
mittee. The public policies which these organizations represent 
can be fully realized only through legislation which is opposed 
by private competitive business. The American Association 
for the Promotion of Labor Legislation, the National Housing 
Association, the National Consumers League, which seeks the 
better protection of working women and children, the National 
Association for the Prevention of Tuberculosis and the National 
Public Health League are a few illustrations of strong, popular, 
useful and increasingly numerous social organizations which are 
making their power felt in legislative halls. In all of these 
associations the program above outlined — the securing of legis- 
lation in each of a group of states which shall become opera- 
tive when accepted by all the states in the group — may be 
worthy of consideration as possibly the most promising line of 
effort. 

In order to appreciate how far such reciprocal legislation 
might prove an effective means of securing more rapid progress 
in social legislation, it is necessary to examine the nature of the 
opposition which business interests make to legal regulation of 
business for the protection of social interests. 

The American business man reflects his environment of indi- 
vidualism in an exaggerated degree: he desires, before and 
above all else, to be let alone. He has come to realize, how- 
ever, and to accept the fact as graciously as he can, that the 
day of absolute laisser faire is past. He submits willingly to 
a great deal of governmental inquiry and regulation, so long 
as he feels assured that it bears equally, uniformly and impar- 
tially on all his competitors. On the other hand, the moment 
he thinks that a projected measure is what he calls " strike leg- 

1 See proceedings of National Child Labor Committee, 1908 and 1910. 
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islation," or that it represents a forward movement in stand- 
ards in one state not likely to be followed immediately in 
others and therefore quite likely to disturb or redistribute the 
points of industrial advantage — the moment, especially, when he 
realizes that he may be placed at a disadvantage in compe- 
tition with those doing business in other states — he at once, 
and not without some color of justice, makes vigorous pro- 
test. Indeed, so confident are American business corporations 
of their power to control prices and to pass on to the consumers 
any increased costs, that they pay little attention to added bur- 
dens which new legislation, passed in response to higher stand- 
ards of protection demanded by employees or consumers, may 
impose upon them, so long as these burdens rest equally upon 
all engaged in the same line of business. At a hearing before 
a committee of the New York legislature, on a bill fixing the 
maximum number of hours per week during which women might 
work in factories, the counsel for the textile manufacturers 
opposed the bill on the ground that the differential in wages and 
working time which would result, as compared with Pennsyl- 
vania and with southern states where a longer working week was 
allowed, would be ruinous to their business. He then said that 
he and those whom he represented would be glad to go to Wash- 
ington and favor, as a national law, the same measure which they 
were opposing as a state law. In like manner the glass manufac- 
turers of New Jersey were able to defeat, until recently, a bill 
to prohibit night work by boys under sixteen in that state, by 
explaining that the difference in wages necessary to employ boys 
over sixteen on their night shifts would drive many of the glass 
plants to locate in Pennsylvania, where the law makes a special 
exemption, applicable to the glass-manufacturing business, per- 
mitting boys over fourteen to work at night. At the time the 
Pennsylvania exemption was enacted, precisely the same argu- 
ment was used by the chairman of the Senate committee in 
charge of the bill — who by the way, was at the same time the 
attorney for the leading glass manufacturers of the state. 

If the principle of reciprocal legislation had been applied in 
either of these cases, the controverted clause in the bill or, if 
necessary, the entire bill would have been so drawn as to give 



442 POLITICAL SCIENCE QUARTERLY [Vol. XXV 

a complete expression of the legislative will in the premises, 
stating definitely what the legislature deemed expedient and 
what standard it wished to see adopted, provided a similar 
standard that would equalize the competitive effects of the act 
on industry should be adopted in another state or in a number 
of other states specifically designated. The clause or bill so 
drawn would have left the hands of the legislature complete 
and perfect in form as a law ; but it would have contained an 
express provision that a specified clause or section of the law, 
or the entire law, should become operative only upon proclama- 
tion by the governor that the contingency upon which its 
operation was made to depend, namely, the enactment of a sim- 
ilar statute in the other states named, had been met. Under 
legislation of this character, based upon previous investigation 
and accurate scientific plotting of the industrial area affected, 
there would be no anxious interval of adjustment between busi- 
ness interests in different states ; and the new law, when it be- 
came operative, would apply equally to an entire industry or 
group of industries. 

Besides giving promise of greater success in meeting the 
opposition of business interests, in so far as such opposition is 
based upon an honest apprehension that the lower standards 
existing in other states will embarrass competition, this method 
of dealing with the problems of industrial legislation would 
serve other useful purposes. Societies such as those above enum- 
erated, as well as all labor organizations and other associations 
interested in the promotion of the welfare of special classes, 
would be compelled to make preliminary investigation of the 
areas to be affected and the economic results to be produced by 
their proposals. How much more surely, then, would the dis- 
cussion of humanitarian legislation turn upon issues of broader 
policy and of larger statesmanship, if the consideration of the 
almighty dollar could be thus minimized or eliminated ! And 
when a policy requiring the elimination, as far as possible, of 
competitive considerations in proposals for social legislation has 
become established, how much less temptation there will be to 
use legislation to further private business interests. 

It is of course evident that, in order to bring about complete 
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reciprocity between states within a given industrial area, and to 
give effect to a tacit agreement to eliminate some factor, such 
as, let us say, the employment of children under sixteen years 
of age or of women for more than ten hours a day, it would be 
necessary to make the operation or enforcement of a statute to 
that effect in one state dependent upon the adoption of a similar 
measure in one or more other states. This raises some inter- 
esting legal questions with respect to constitutional limitations 
upon conditional or contingent legislation. It is desirable, 
therefore, to examine briefly the attitude of the courts towards 
conditional laws. 

A sufficient number of both federal and state laws have been 
subjected to judicial review to show, in general, how an act or 
a part of an act which a legislature wishes to make contingent 
in its operation upon a future fact, certain or uncertain, must be 
drawn in order to conform to constitutional requirements. An 
exact formula which would meet the requirements in all of the 
states cannot be given. It would always be necessary to draw 
such an act or clause with great care, having in view the con- 
stitution and the decisions of the courts in the particular state 
in which the law is to be enacted. The general principle to be 
observed, however, is clear, namely, that the legislature cannot 
delegate legislative power except in cases specified in the con- 
stitution,' but has power to pass an act to take effect upon the 
happening of some future event, certain or uncertain, which, in 
its judgment, affects the expediency of the law. 

In federal legislation this principle has been frequently ap- 
plied and sustained by the Supreme Court, from the Brig 
Aurora case, 3 decided in 181 3, to Field v. Clark, 3 decided in 
1892. The Brig Aurora Case arose under the embargo and 
non-intercourse acts of 1809 and 18 10. Section 11 of the act 
of March 1, 1809, provided 

that the President of the United States be, and he hereby is authorized, 
in case either France or Great Britain shall so revoke or modify her 

1 The Constitution of New York provides for a vote of the electors when a debt is 
to be incurred and forbids the legislature to do more than propose such a law. 

2 7 Cranch, 382. 3 143 U. S. 649. 
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edicts, as that they shall cease to violate the neutral commerce of the 

United States, to declare the same by proclamation ; after which the 

trade suspended by this act and by the act laying an embargo . . . 
may be renewed with the nation so doing. 

Section 4 of the act of May 1, 18 10, provided 

that in case either Great Britain or France shall, before the third day 
of March next, so revoke or modify her edicts, as that they shall cease 
to violate the neutral commerce of the United States, which fact the 
President of the United States shall declare by proclamation, and if the 
other nation shall not within three months thereafter so revoke or 
modify her edicts in like manner, then . . . [certain sections speci- 
fied] shall ... be revived. 

The president issued several proclamations under the two acts ; 
and one of the questions raised in this case was whether this 
was not an executive exercise of legislative power. The court 
ruled: "We can see no sufficient reason why the legislature 
should not exercise its discretion in reviving the act of March 
I, 1809, either expressly or conditionally, as their judgment 
should direct." 

In Field v. Clark, Justice Harlan sustained the decision in 
the Brig Aurora case and cited a long list of Congressional acts 
whose enforcement in part or in whole or whose operation has 
depended upon proclamations of the president or executive acts 
of the secretary of the Treasury. The tariff act of March 6, 
1866, and also that of 1890, in almost identical language, gave 
to the secretary of the Treasury power to suspend the prohibi- 
tion of the importation of neat cattle and of the hides of neat 
cattle when in his judgment such importation did not tend to 
spread contagious or infectious diseases ; and the act of March 
6, 1866, also provided that 

the President of the United States, whenever in his judgment the im- 
portation of neat cattle and the hides of neat cattle may be made with- 
out danger of the introduction or spread of contagious or infectious 
disease among the cattle of the United States, may, by proclamation, 
declare the provisions of this act to be inoperative, and the same shall 
be afterwards inoperative and of no effect from and after thirty days 
from the date of said proclamation. 
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The reciprocity provisions of all the tariff acts and the max- 
imum and minimum rate schedules of the existing tariff law of 
1909 are made effective by proclamation of the president, who 
thereby certifies to the existence of contingencies provided for 
in the declaration of the legislative will by Congress ; and the 
bestowal of such power has been held not to be a delegation 
of legislative power. It was precisely this question that was 
raised in Field v. Clark, and it was discussed at length in Jus- 
tice Harlan's opinion. The case was an action brought by 
Marshall Field and Company against John M. Clark, the col- 
lector of the port of Chicago, for refund of duties collected on 
merchandise imported under the tariff act of October I, 1890. 
The constitutionality of the law was questioned because section 
3, giving the president power under certain circumstances to fix 
the rates to be collected, was claimed to be a delegation of the 
legislative power to levy taxes. Justice Harlan quoted with 
approval the language of Judge Rauny of the supreme court of 
Ohio, defining the distinction between the delegation of legis- 
lative power, which is unconstitutional, and the delegation of 
the power to certify the existence of a future contingency upon 
which the expediency of the law in the judgment of the legis- 
lature depends, which is a proper executive duty. 

The true distinction is between the delegation of power to make the 
law, which necessarily involves a discretion as to what it shall be, and 
conferring authority and discretion as to its execution, to be exercised 
under and in pursuance of the law. The first cannot be done ; to the 
latter no valid objection can be made. 1 

The court held that the clause in question was not a delegation 
of legislative power, although the chief justice and Justice 
Lamar filed a dissenting opinion, distinguishing the case from 
that of the Brig Aurora and holding that section 3 of the tariff 
act of 1 890 did give legislative discretion to the president and 
therefore was unconstitutional. 

In the state courts there are at least three groups of cases in 
which the validity of contingent legislation has been examined. 
The oldest group deals with statutes establishing free public 

1 Cincinnati, Wilmington etc. Railroad v. Commissioners, 1 Ohio State, 88. 
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schools and authorizing the levying of local taxes by local offi- 
cials to provide for the support of such schools. Most of the 
decisions regarding these statutes date prior to 1 860. A second 
group has to do with the local-option laws regulating the liquor 
traffic ; these, for the most part, were judicially reviewed in the 
seventies and eighties. The third group considers insurance-tax 
laws ; the cases in this group are mostly of a later date. The 
first and second groups deal entirely with referenda. The acts 
under examination indicated that the legislature was not quite 
sure what the wish of the people might be and that it desired 
to consult the electorate. Where such laws affect only local 
districts, municipalities and subdivisions of the state, and are 
made contingent in their operation upon their acceptance by 
vote of the people of such districts, they have been generally 
upheld ; but where they affect the people of the entire state and 
are referred to the whole electoral body of the state for ap- 
proval or rejection, they have been uniformly pronounced un- 
constitutional, on the ground that they contain a delegation of 
legislative power. 1 The question at issue in all three groups of 
cases, the import of which is ably discussed by Dr. Ober- 
holtzer, is really that of the constitutionality of the referendum 
rather than that of the constitutionality of conditional legisla- 
tion, with which we are at present concerned. In these cases, 
however, we find the fullest judicial review of the validity of 
contingent legislation, although such review is incidental to the 
consideration of the larger and more complicated question of 
the referendum. A brief survey of the reasoning of the courts 
in the referendum cases* will serve to show, inferentially at 
least, the probable attitude of the courts toward a contingent 
statute. 

1 Ellis F. Oberholtzer, The Referendum in America, New York, 1900. Cf. especi- 
ally chapters viii and xiii. 

2 There are of course many instances of legislation providing for a reference which 
do not fall within any of the three groups above enumerated, vis. school laws, local- 
option (liquor) laws and insurance-tax laws. Statutes have been passed locating a 
state capitol (cf. Laws of California, 1850, p. 412) or requiring minority representa- 
tion in corporations (of. Laws of New Hampshire, 1879, p. 365) and making the 
operation of the law dependent upon an affirmative vote of the people. Other inter- 
esting experiments of a similar character have been made by submitting to the people, 
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In the first group, namely the school-law cases, the question 
before the various legislatures was whether taxes should be 
levied for the support of free public schools ; and the legisla- 
tures, wishing to avoid the responsibility of deciding whether 
the people were willing to tax themselves for this purpose, un- 
dertook in various ways to make the effect of their enactments 
depend upon the vote of the people. Out of one of these laws, 
namely the Free School Act of March 26, 1849, in New York, 
arose the case of Barto v. Himrod. 1 The provisions attacked 
as unconstitutional were : 

Section 10. The electors shall determine by ballot at the annual elec- 
tion, to be held in November next, whether this act shall or shall not 
become a law. 

Section 14. In case a majority of the votes in the state shall be 
against the new school law, this act shall be null and void, and in case 

not a law, but a question de lege ferenda : the vote of the people has been taken 
by way of advice, to guide the legislature in its deliberations upon some disputed ques- 
tion. Among questions thus submitted have been those of contract labor in state 
prisons (New York, 1883); Chinese immigration (Nevada, 1880); popular election 
of United States senators (California, 1892). Cf. Oberholtzer, op. eit., pp. 205-207. 
Cf. also Supplement to the Public Statutes of Massachusetts, 1889-1895 (Boston, 
1897), p. 1389; and the Opinion of the Massachusetts Justices, 160 Mass. Supple- 
ment, pp. 586 el seq. Some of our courts have held that under certain circumstances 
the operation of a law may be made contingent upon a state- wide vote of the people; 
but the tendency is rather against so broad a view. Most of our courts are of the 
opinion that such a reference amounts to a delegation of legislative power, which is 
not valid. 

Judge Cooley, in his Constitutional Limitations (7th ed. 1903), pages 174 el seq., 
sums up the matter as follows: "One of the settled maxims in constitutional law is, 
that the power conferred upon the legislature to make laws cannot be delegated by 
that department to any other body or authority. Where the sovereign power of the 
state has located the authority, there it must remain ; and by the constitutional agency 
alone the laws must be made until the constitution itself is changed. . . , But it is 
not always essential that a legislative act should be a completed statute, which must 
in any event take effect as law, at the time it leaves the hands of the legislative de- 
partment. A statute may be conditional, and its taking effect may be made to de- 
pend upon some subsequent event. Affirmative legislation may in some cases be 
adopted, of which the parties interested are at liberty to avail themselves or not at 
their option. In these cases the legislative act is regarded as complete when it 

has passed through the constitutional formalities necessary to perfected legislation, 
notwithstanding its actually going into operation as law may depend upon its subse- 
quent acceptance." 

'8N. Y. 483. 
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a majority of all the votes in the state shall be cast for the new school 
law, then this act shall become a law and shall take effect. . . . 

Chief Justice Ruggles, in delivering the decision of the court 
of appeals, said: 

Without contradicting the express terms of the ioth and 14th sections, 
it cannot be said that the propositions contained in it, in relation to 
free schools, were enacted as law by the legislature. They were not 
law or to become law until they had received a majority of the votes of 
the people at the general election in their favor, nor unless they re- 
ceived such majority. It results, therefore, unavoidably, from the 
terms of the act itself, that it was the popular vote that made the law. 
The legislature prepared the plan or project and submitted it to the 
people to be passed or rejected. 

On this ground the act was held to be unconstitutional. This 
case was decided in June, 1853. Three general term decisions 
regarding the same statute were reviewed. In one of these, 
Johnson v. Rich 1 , decided in 1851, the New York supreme 
court held, in the seventh judicial district, that the statute 
was constitutional, on the ground that " the full unqualified 
power to legislate for the state . . . necessarily compre- 
hends the power to prescribe not only the time when an act 
shall become operative as a law, but also the event or con- 
dition upon which it shall become so," and that " the constitu- 
tion nowhere forbids . . . the submission of acts ... to the 
people, for their approval, and making such approval the condi- 
tion upon which the act shall become operative as a law." In 
the two other supreme court cases, decided in the second and 
fifth districts, Thome v. Cramer 2 and Bradley v. Baxter, 3 the 
statute was held unconstitutional as a mere project of law ; and 
this latter view was sustained by the court of appeals in Barto 
v. Himrod, which has long been considered an authoritative 
decision. In a New Hampshire decision rendered in 1881, 
State v. Hayes, 4 Chief Justice Doe examined the case of Barto 

1 9 Barbour, 680. 2 15 Barbour, 112. 3 15 Barbour, 122. 

4 61 N. H. 264. The statute under examination in tbis case provided for minority 
representation in corporations. 
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v . Himrod, and said that the New York court considered that 
the statute under consideration did not decide the question of 
expediency, which the legislature alone was competent to de- 
termine. Had the legislature definitively settled the question 
whether there should be a free-school law under certain conditions 
to be determined by the vote of the people, it is quite probable 
the court would have sustained it. He cited from the New York 
decision the following sentences : 

A valid statute may be passed to take effect upon the happening of some 
future event certain or uncertain. . . . The event or change of cir- 
cumstances on which a law may be made to take effect must be such as 
in the judgment of the legislature affects the question of the expediency 
of the law — an event on which the expediency of the law, in the judg- 
ment of the law-makers, depends. On this question of expediency, the 
legislature must exercise its own judgment definitively and finally. 
When a law is made to take effect upon the happening of such an 
event, the legislature in effect declares the law inexpedient if the event 
should not happen, but expedient if it should happen. They appeal to 
no other man or men to judge for them in relation to its present or 
future expediency. They exercise that power themselves, and then 
perform the duty which the constitution imposes upon them. 

Another school-law case, Bull v. Read,' was decided by the 
Virginia court of appeals in 1855. In this case the condition 
upon which the law was to take effect was not a state-wide vote 
of approval, but the acceptance of an act by the people of a 
particular district. The court, however, rested its decision sus- 
taining the act chiefly upon the power of a legislature to pass 
conditional laws. The court said : 

It will be conceded that the legislature may provide that an act shall 
not take effect until some future date named, until the happening of 
some future event or in some contingency thereafter to arise or upon 
the performance of some specified condition. The exigencies of the 
government may frequently require laws of this character, and to deny 
to the legislature the right so to frame them would be unduly to qualify 
and impair the powers plainly and necessarily conferred. Accord- 

1 13 Grattan, 78. 
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ingly, we find this a familiar feature in the legislation both of the 
national and state governments. 

The court cited, at this point, the Brig Aurora case, and con- 
tinued : 

Nothing is more common than for an act of assembly to be made to 
commence upon a future date. The code of 1849 ' s an instance of the 
kind. All acts of incorporation are, in effect, acts to take effect upon 
a future event, the acceptance of the incorporators ; for without their 
consent the corporate body cannot be created. The various acts mak- 
ing subscriptions on the part of the state to works of internal improve- 
ment, when a certain amount shall be raised by private subscriptions, 
are of this character. . . . Now if the legislature may make the opera- 
tion of its act depend upon some contingency thereafter to happen, or 
may prescribe conditions, it must be for them to judge under what con- 
tingency or upon what condition the act shall take effect. They must 
have the power to prescribe any they think proper ; and if the condi- 
tion be that a vote of approval shall first be given by the people affected 
by the proposed measure , it is difficult to see why it may not be as good 
and valid as any other condition whatever. 

In the second class of cases, dealing with local-option liquor 
laws, at least two decisions of state courts of last resort are sig- 
nificant. In 1854, in the case of State v. Parker, 1 the supreme 
court of Vermont sustained a law permitting the localities to 
prohibit the sale of liquor.* Chief Justice Redfield based his 
opinion sustaining the law on grounds similar to those taken in 
the following year by the Virginia court. He said : 

Congress passes laws almost every session whose operation is made con- 
tingent upon the revenue laws of foreign states, or their navigation laws 
or regulations, and upon a hundred other uncertainties more or less 
affected by the will or agency of voluntary beings or communities ; and 
in most cases the suspension or operation of the enactments depends 
ultimately upon the mere will and agency of our executive government ; 
and of the perfect regularity and constitutionality of such enactments 
no question was ever made. Numerous other instances may be found 

1 26 Vermont, 357. 

2 This law, passed in 1852, was similar to one passed in Michigan, on which the 
supreme court of that state was equally divided; cf. People v . Collins, 3 Mich. 343. 
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where statutes have been made dependent upon future contingencies, 
not only for the time of their coming into force but for their very 
vitality. ... If the operation of a law may be fairly made to depend 
upon a future contingency, then in my apprehension it makes no es- 
sential difference what is the nature of the contingency, so it be an 
equal and fair one, a moral and legal one, not opposed to sound policy, 
and so far connected with the object and purpose of the statute as not 
to be a mere idle and arbitrary one. 

The other local-option case which merits notice is the Penn- 
sylvania case of Locke's Appeal, 1 decided in 1872. In an older 
Pennsylvania case, that of Parker v. Commonwealth," decided 
in 1847, an act of 1846, giving the citizens of certain counties 
power to decide by vote whether the sale of vinous and spirit- 
uous liquors should be continued within such counties, and im- 
posing a penalty for the sale of such liquors where a majority 
of the votes had been against such sale, was declared to be un- 
constitutional and void. This case was overruled by the de- 
cision rendered in Locke's Appeal, which is in accordance with 
the views now held by most of our state courts. The statute 
under examination in this case was the act of May 3, 1871, 
which provided for local option in the twenty-second ward of 
Philadelphia. In referring to the argument in the case of Par- 
ker v. Commonwealth, Justice Agnew, delivering the opinion 
of the court, said : 

The assumption that the act is not a law till enacted by the people is 
the foundation of the argument, and with its fall the superstructure 
vanishes. The character of this law is precisely that of hundreds of 
others which the legislative will makes dependent on some future act or 
fact for its operation. To assert that a law is less than a law because 
it is made to depend on a future event or act is to rob the legislature of 
the power to act wisely for the public welfare, whenever a law is passed 
relating to a state of affairs not yet developed or to things future and 
impossible to be fully known. . . . The legislature cannot delegate its 
power to make a law, but it can make a law to delegate a power to de- 
termine some fact or state of things upon which the law makes, or in- 
tends to make, its own action depend. To deny this would be to stop 

1 72 Penn. State, 491. 2 6 Barr, 507. 
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the wheels of government. There are many things upon which wise 
and useful legislation must depend which cannot be known to the law- 
making power and must, therefore, be subject to inquiry and deter- 
mination outside of the halls of legislation. 

This decision was rendered by a vote of three to two, Chief 
Justice Read and Justice Sharswood dissenting; but the case 
has been cited and approved in subsequent Pennsylvania de- 
cisions. 

The third group of cases comes nearer than either of the 
other two to deciding the precise application of the principle of 
conditional legislation with which we are at present concerned. 
Several legislatures have tried to impose upon foreign insurance 
corporations doing business in their respective states precisely 
the same burdens of taxation which the states in which the for- 
eign corporations are chartered or domiciled impose upon in- 
surance corporations chartered by the state enacting the tax 
legislation in question. The most interesting case in this group 
is that of The People v. The Fire Association of Philadelphia, 1 

1 92 N. Y. 311. The following quotation from the decision of the court, delivered 
by Judge Finch, contains an examination of the earlier cases. In particular, the 
opinion distinguishes this case from Barto v. Himrod. " This legislation is assailed, 
first, upon the ground that it is an unlawful delegation of the legislative power, and 
the General Term have so held upon the authority of Barto v. Himrod. We do not 
think that case at all decisive of this. What was there denominated the school law 
came from the hands of the legislature not as a law but as a proposition. Whether 
it should be a law or not was precisely the question submitted to the popular vote. 
The legislature proposed the law, but left it to the people to enact. The process car- 
ried out and applied to all bills would have resulted in a complete abdication by the 
senate and assembly of their authority and functions. Instead of making laws they 
simply would have suggested them, reported them for consideration, but left the 
judgment upon them, the determination of their expediency and wisdom, to an 
authority outside their own. As to the school law, the people were made the legis- 
lature, and left to decide whether the bill proposed should or should not become a 
law. This court held that the legislature, under the Constitution, could not so dele- 
gate its power, but was bound to determine for itself the expediency of the measure, 
and either enact or reject it. But nothing in that decision denied to the legislature 
the right to pass a law whose operation might depend upon, or be affected by, a 
future contingency. The opinion expressly conceded the existence of such power. 
It was not denied that a valid statute may be passed to take effect upon the happen- 
ing of some future event, certain or uncertain. And this was said as to the character 
of such event, viz: 'The event or change of circumstances on which a law may be 
made to take effect must be such as, in the judgment of the legislature, affects the 
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decided in 1883 in the New York court of appeals. Mr. Joseph 
H. Choate, who presented a brief for the defendant in this case, 
argued ably, on the authority of Barto v. Himrod, Parker v. 
Commonwealth and several insurance-law decisions in Indiana 
and Louisiana, 1 against the validity of a statute which made the 

expediency of the law; an event on which the expediency of the law in the judgment 
of the law-makers depends. On this question of expediency the legislature must ex- 
ercise its own judgment definitively and finally.' The statute before us fully answers 
this description. It came from the hands of the legislature a complete and perfect 
law, having at once a binding force of its own, and dependent upon no additional 
assent or action for its validity and existence. The question of expediency involved 
in it was not delegated to any other tribunal, but settled definitively and finally by 
the legislature itself. It determined, as a conclusion proper and expedient, that 
foreign insurance companies, as the price of admission to our territory, should pay 
in taxes, license fees and the like precisely what the states which created them should 
impose upon our companies in excess of our usual rates as the price of admission to 
the foreign territory. That was the whole question involved. Nothing else in the 
proposed law remained to be settled as expedient or otherwise, and that question the 
legislature determined for itself, upon its own reasons and its sole responsibility. 
Neither the law nor its expediency depended upon the legislation of another state. 
It remained the law and its expediency was the same, whether other states legislated 
or not. If they did, the contingency arose which the law stood ready to meet; if 
they did not, it remained none the less the law, although no fact occurred to set it in 
operation. This court has steadily declined to push the doctrine of Barto v. Himrod 
beyond the point which it decided. In Bank of Rome v. Village of Rome (18 N. Y, 
39) we sustained as constitutional an act conferring upon municipal authorities certain 
powers not to be exercised until the act had been approved by two-thirds of the tax- 
payers. The distinction taken was that the law took effect immediately, and con- 
ferred the necessary power, but did not compel the village to act under it unless the 
tax-payers so determined. The law was complete, although its operation depended 
upon a contingency, which might or might not happen. A similar distinction was 
taken in other cases (Starin v. Town of Genoa, 23 N. Y. 439; Bank of Chenango v. 
Brown, 26 N. Y. 467; Clarke v City of Rochester, 28 N. Y. 605). While there 
were differences of opinion in these cases as to the precise grounds which distinguish 
them from Barto v. Himrod, there was an entire concurrence in the construction put 
upon the latter case, a construction which makes it inapplicable to the statute under 
consideration." 

1 Notably Clark and Murrell v. The Port of Mobile ( 1881), 10 Insurance Law 
yournal, 357. This, decision, however, was pronounced unsound by the supreme 
court of Illinois in Home Insurance Company of New York v. Swigert, 1882, 104 III. 
653. In this latter case, which also was a case of retaliatory taxation, the court said : 
" When the contingency upon which the ultimate operations of a law is made to de- 
pend consists of . . . the action of some foreign deliberative or legislative body, as 
is the case here, it is erroneous to suppose [that] the legislature in sucb case abandons 
its own legislative functions or delegates its powers ... to such foreign deliberative 
or legislative body ..." 
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action of another legislature the condition of its becoming 
operative. The court sustained the statute and pronounced 
such a condition admissible, provided the legislature, in the ex- 
ercise of its discretion, had definitively determined what the law 
should be. This is precisely the point which would arise if 
statutes seeking to secure uniform action between several states 
upon controverted issues in industrial legislation were made to 
depend for their operation upon reciprocal legislative action. 

There are a few legislative precedents for the principles here 
advocated; but the laws in question have not been brought 
under examination in the courts. The most notable example is 
that of a group of statutes having to do with the fisheries in the 
Delaware River, especially with the protection of sturgeon. In 
1 895 the legislature of New Jersey passed an act for the pro- 
tection of sturgeon, approved March 22. * Section 3 provided 
" that this act shall take effect when similar acts shall have been 
passed by the legislatures of Delaware and Pennsylvania." In 
the same year, the legislature of Pennsylvania passed an act for 
the protection of sturgeon, approved June 25," with a precisely 
similar clause providing that the act should take effect when 
similar acts should have been passed by the legislatures of the 
states of Delaware and New Jersey. In 1897 Delaware re- 
sponded with an act for the protection of sturgeon, passed 
May 19, 3 section 3 of which provided "that this act shall be 
deemed and taken to be a public act and shall take effect as 
soon after its passage as similar and concurrent acts which have 
been passed by the legislatures of the states of New Jersey and 
Pennsylvania are enforced." Again, in 1901, both Pennsyl- 
vania and New Jersey 4 passed acts authorizing their respective 
fishery commissioners to cooperate in restoring the sturgeon 
fisheries in the Delaware River; and each statute made an 
appropriation of $750, with a proviso that the act should not 
become operative nor the money appropriated thereby become 

'General Statutes of New Jersey, 1 709-1895, vol. ii, pp. 1593, 1594. 

2 Session Laws of Pennsylvania, 1895, p. 295. 

3 Laws of Delaware, chap. 463, p. 476. 

1 Session Laws of Pennsylvania, 1901, p. 186. Laws of New Jersey, chap. 90. 
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available until the legislatures of the other states passed a similar 
act and appropriation. Again, in 1903, these two legislatures 
passed additional statutes almost identical in language, each 
making an additional appropriation for the purposes set forth 
in the acts of 1901 and under the same conditions. In 1907, 
New Jersey * passed an act providing uniform laws to regulate 
the catching and taking of fish in the Delaware River and Bay 
between the state of Delaware and the state of New Jersey, 
which made operative a compact entered into between these two 
states relating to boundary controversies. Section 25 of this 
statute provided: "This act shall take effect immediately but 
shall not become operative until the legislature of the state of 
Delaware shall have passed and the governor of that state shall 
have approved of a similar law agreed upon by the commission, 
as recited in the preamble of this act." Such a compact of 
course required the consent of Congress ; and in an act approved 
March 21, 1905, in which the state of New Jersey accepted the 
compact, the governor was directed to transmit a certified copy 
of it to the president of the United States, with the request that 
it be communicated to Congress for its action thereon. 

These statutes, relating to fisheries in a river over which two 
or more states have jurisdiction, would doubtless be sustained 
by the courts if their validity were questioned. In such cases 
as these conditional legislation is obviously necessary. It may 
perhaps be argued that in cases where conditional legislation is 
not so obviously necessary, enactments of a similar character 
might not be sustained ; but in view of the approval by the 
courts of retaliatory tax laws it seem improbable that any such 
distinction would be drawn. These statutes furnish an excellent 
example of reciprocal legislation, and the methods here applied 
might well be utilized in the field of industrial legislation. 

Professor Ernst Freund, in an article entitled : " Can the 
States Cooperate for Labor Legislation ? " ' reminds us that Sen- 
ator Root, in a notable speech, called attention to the dormant 
possibilities of that clause of the federal Constitution which 

1 Laws of New Jersey, chap. 131. 

' Survey, June 12, 1909, vol. xxii, no. 11. 
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forbids the states to enter into compacts or agreements with 
other states without the consent of Congress, and which thereby 
impliedly sanctions agreements between the states, subject to 
such consent. Doubtless, Professor Freund would caution us 
that reciprocal enactments in the field of social or industrial 
legislation, obtained as the result of an organized effort to 
secure uniform legislation, might be regarded by the courts as 
virtual compacts between the states. Senator Root, in a very 
able speech before the Washington Conference on Uniform 
Laws in January, 1910, met this point by saying that, for so de- 
sirable a public object as securing uniformity in an important 
branch of legislation, Congress would doubtless readily give its 
consent to any arrangements that might be regarded as com- 
pacts between the states. In this address, indeed, Senator Root 
went much further than the program presented in this paper 
requires or contemplates : he advocated the holding of inter- 
state conferences, made up of delegates authorized by their 
respective state legislatures to enter into agreements similar to 
the treaties already concluded between the leading countries of 
the western world, dealing with subjects of sanitation, industrial 
legislation and other matters of social policy. Of course, any 
agreements attained in such interstate conferences would have to 
be ratified and incorporated in legislation by the participant 
states, and their respective legislatures would not be bound by 
other than a moral obligation to support the agreements of their 
accredited delegates. But, as Senator Root points out, in the 
field of international relations we have a record of very consid- 
erable achievement, in a list of more than one hundred agree- 
ments to which the United States has been a party within the 
last hundred years ; and if so much can be accomplished be- 
tween sovereign nations with conflicting interests and resultant 
jealousies, why not expect more from the friendly conferences 
and deliberations of accredited delegates from sister states 
already bound together in the closest ties of a federal union ? 

The statutes relating to the fisheries in the Delaware River 
were to become operative when similar legislation should be en- 
forced in the states specified. The condition was a future fact, 
and the statutes designated no authority to determine the fact. 
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The federal precedent of requiring that the fulfilment of the 
condition be certified by an executive officer is a better one, 
and such a provision would be of material assistance to the 
courts in ascertaining whether the contingency has occurred. It 
is, therefore, strongly to be recommended that, in any experiment 
with reciprocal legislation, the statute embodying the wishes of 
the legislature be made operative by a proclamation of the gov- 
ernor of the state, setting forth publicly that the condition des- 
ignated in the act has been fulfilled. This method will have the 
further advantage of interesting the governors in some of the 
more important subjects of social legislation. The recent organi- 
zation of the so-called " House of Governors," which brings 
the chief executives of the several states into closer relations 
with each other, will give opportunity for the discussion of pro- 
jects of reciprocal legislation ; and the educational power of the 
chief executive may be brought to bear upon the legislature 
and upon the electorate in any state which may be backward in 
meeting a contingency upon which desirable legislation in other 
states depends. 

In closing this paper, it may be suggested that the further- 
ance of reciprocal state legislation offers to private organiza- 
tions a new and promising departure in educational and reform- 
atory effort. If, as the writer believes, the program above 
outlined is more scientific and is likely to prove more effective 
in securing consideration for statutes covering some of the dif- 
ficult and debated points in the uniform regulation of industry 
and of industrial relations, it seems worth while to give it a 
trial. In states able and willing to adopt a high standard, the 
chance of securing a position of leadership through uncondi- 
tional legislation remains, and the effort to secure such legisla- 
tion need not be relaxed; but in states no less desirous of 
adopting the highest standard but perhaps unable to afford it, 
it would be possible to urge legislation in accordance with 
higher standards, but to make its operation depend upon the 
acceptance of the same standards in competing sister states. 

Samuel McCune Lindsay. 



